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whether this induced conservatism might not furnish opportu- 
nity for oppression on the part of unscrupulous employers. 
Nor are the social possibilities of the system sufficiently clear 
to merit unqualified approval. In the line of social results, 
the stock system would seem to promise most. This gradu- 
ally makes the laborers part-owners of the business, and tends, 
therefore, to the establishment of limited co-operation. It is 
not a fair objection to this method to say that the object of 
profit-sharing is not to increase the number of capitalists, but 
to better the relations of capital and labor. The improvement 
of these relations is not the ultimate end : that is the evolution 
of better social relations in general. If that object can be 
better attained by the replacement of the present system with 
another rather than by its mere improvement, whatever helps 
to bring that replacement about must be welcomed. Cer- 
tainly, experience shows that profit-sharing opens the way to 
some improvements, even if it does not justify the enthusi- 
astic remark of Von Thilnen, that it is " the only salvation 
of the laboring class." 

David Kinley. 
Johns Hopkins Univeksiti-. 



AMERICAN JUDGES AND THE INTERESTS OF LABOR. 

In a few words of introduction to a valuable " Report on 
Social Legislation in the United States for 1889 and 1890," 
published in the Economic Meview for April, by Mr. L. S. 
Merriam of the Johns Hopkins University, Professor Richard 
T. Ely makes the following observations about American 
judges and lawyers: — 

One other fact must be borne in mind in every consideration of social 
legislation in the United States, and that is the Influence which our 
constitutional system gives to judges. Our judges not only interpret 
laws, but annul laws which conflict either with State constitutions or 
the federal constitution. When one reflects upon the vague and general 
character of these many instruments, and of the various interpretations 
which may be given to many of their provisions, one becomes aware 
that judges are our supreme rulers. We have, to an extent unknown 
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in any other coimtry in the world, government hy judges. What does 
this mean to the student of social legislation ? It means a great deal, 
and — the fact cannot be disguised — it means a force, on the whole, 
adverse to the interests of labor. American judges, as nearly as I can 
gather, are much like English judges in their social views; but they 
liave an opportunity for giving weight to their subjective opinions 
unknown in England. There can be no doubt that judges in every 
country are more solicitous for the rights of property than for the rights 
of person, and it is the rights of the person which are of paramount 
concern to the masses of the people. This subject, of the influence of 
judges in the United States upon the position and prospects of the work- 
ing classes, is one which deserves very careful treatment; and, in this 
place, I cannot do more than merely allude to it, and to add that the 
only practicable remedy in the United States seems to be a broader, more 
liberal, and more thorough education of the lawyers, who are our ruling 
class. At the present time the training which our American lawyers 
receive is, as a rule, wofuUy deficient, and cannot entitle them, as a 
whole, to the rank of a liberal profession. They follow a trade rather 
than a profession. The condition of legal education in this country 
becomes apparent when it is stated that the political and economic 
science implied and expressed in Blackstone's Commentaries on the 
Laws of England is still regarded as soimd doctrine by at least nine 
American lawyers out of ten. 

It is a pity to publish in a foreign review such crude obser- 
vations as these. Our judges do not " annul laws " : they 
simply interpret and apply them. Our peculiarity is that we 
furnish to judges for their interpretation a law, unknown 
elsewhere, which controls the legislature itself and by which 
the validity of its action as well as that of private persons 
is to be tested. It results that a legislative -act, when thus 
tested, is sometimes found not really to be a law. To declare 
this result is not accurately described as " annulling a law." 
Those who wish to work in " the interests of labor," or of any- 
thing else, are confined by our political system (not by our 
judges) within the limits of the Constitution. This is not 
"government by judges," or making "judges our supreme 
rulers." It is government by the people through a written 
constitution. It is, indeed, giving to judges a new and most 
important document to interpret and apply ; but it is adding 
nothing to the function of the judge which is different in 
kind from that which he exercises everywhere. 

That this adds much to the power of judges is not to be 
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denied ; nor is it doubtful that as a class, here as elsewhere, 
the judges are among the conservative elements of society. 
But how rash and uninstruotive are such statements as these : 
that judges are " a force . . . adverse to the interests of 
labor " ; that " American judges . . . are much like English 
judges in their social views"; that "judges in every country 
are more solicitous for the rights of property than for the 
rights of person"; and that "it is the rights of the person 
which are of paramount concern to the masses of the people " ! 
The great majority of our judges are chosen by popular elec- 
tion for limited terms ; and the chief cause for anxiety among 
thoughtful persons hei-e has always seemed to be a too great, 
and not too little, solicitude on the judges' part to meet the 
wishes of the " masses of the people." The " social views " 
of our judges are like those of their neighbors. The notion 
that as a class they are in any peculiar sense " adverse to the 
interests of labor" has nothing to support it. An odder 
chimera than this fancy of something baleful in the " influ- 
ence of judges in the United States upon the position and 
prospects of the working classes" it would be hard to find. 

For the cure of this supposed evil Professor Ely recom- 
mends " a broader, more liberal, and more thorough educa^ 
tion of the lawyers." Is it, then, the less educated judges 
whose "social views" come nearest to those of the English- 
judges and who are most "adverse to the interests of labor"? 
That is not commonly thought. That such judges and all 
judges, as well as all men and all women, are likely to be 
bettered by bettering their education, is easily seen. That 
this will diminish the efforts or the power of the judges to 
keep " social legislation," as well as all other, within the limits 
of the constitutions is much less obvious. 

What is meant by calling for a better education of the 
lawyers ? a better legal education ? or a better education in 
" political and economic science " ? Professor Ely's wild ob- 
servation as to the acceptance of Blackstone's views on these 
subjects by " nine American lawyers out of ten " would lead 
one to suppose that he was thinking of this last sort of train- 
ing. The views of our lawyers and judges on such subjects 
are probably not different from those of other men in like 
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position. Legal education has been, indeed, in a very back- 
ward condition, in England as well as here, although great 
efforts are now being made for the improvement of it. But 
it is more than doubtful whether any improvement in legal 
education will mend matters in Professor Ely's point of view. 
The better the lawyer, the more clearly he sees that it is not 
political economy that he is to interpret and apply, but law ; 
and that in interpreting our Constitution he is not to ask 
what is the latest or jastest meaning of its terms, in a sci- 
entific point of view, — of such phrases, for instance, as 
" direct taxes," '< money," " the taking of property," and the 
like, — but what is their legal and historical meaning, their 
meaning as they are used in this particular instrument. 

Notwithstanding all this, it must be admitted, we repeat, 
that the power of our judges is very great, — necessarily and 
properly so. But we take the opportunity to remark that this 
power is often set higher than it should be through a failure 
to observe that, in a great proportion of the cases relating to 
the constitutionality of laws, the true question for the judges 
is not what their own opinion of the true interpretation of the 
Constitution is, but what view of it is reasonably permissible. 
The judges often recognize this, but also they often fail to 
recognize it. And, as a consequence, there is a common im- 
pression that legislative power, under our system, is far more 
strictly tied down to judicial opinion than it really is. But 
we cannot enlarge upon this topic here. 

James B. Thaybe. 



